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Wills & Inheritance
in Australia



If you have or are about to

acquire assets in Australia you

should consider how they will

be dealt with after you die to

ensure that the process of

administering your Australian

estate is as smooth as possible

for your loved ones.



Wills & Inheritance 
Dealing with cross border wills and estates can be extremely
complex and the laws that relate to you will depend on your own
specific circumstances. It is important that you seek your own 
advice in relation to your wills and inheritance matters. 

We have provided some very general information below which assumes that
you are domiciled in England and Wales and have assets in both England and
Australia. This information is not a substitute for specific advice from a properly
qualified and experienced lawyer. 

Worldwide Lawyers can connect you to a lawyer with the appropriate
experience to assist you should you need to take advice or action in 
relation to the succession of your Australian assets. 

Is it necessary to have an Australian Will?
The purpose of a will is to communicate your wishes as to what 
will happen to your personal possessions after you die. It is a 
written legal document setting out the people you would like to
inherit specified parts of your estate.

It is recommended that most people make a will so that they may specify who
they want to inherit their estate and to avoid the complicated intestacy
procedures necessary where there is no will. 

The laws in relation to wills and inheritance in the Australian states are different to
those in the jurisdiction of England and Wales. If you have assets in both Australia
and England, these differences will need to be carefully considered when you are
preparing a will whether in England or in Australia.

Australian law does recognise a will that has been prepared in another country
and therefore Australian assets could be dealt with together with your English
assets under a carefully drafted English will. However, it is usually recommended
to make a separate Australian will dealing with your Australian assets. You should
always consult a specialist lawyer to advise you as to what is best for you in your
individual circumstances.

If both Australian and English wills are prepared each will can independently deal with
the assets in their respective country avoiding delays and complications. This can
make it significantly easier for your loved ones to deal with the administration of your
estate on your death and could reduce both the costs and the associated hassle.



You will however need to ensure that the wills do not conflict or revoke one
another and that they work together to achieve the intended result. You should
therefore ensure that any lawyer you instruct to prepare a will whether in
Australia or in the UK is aware of the contents of any other will that you have.

Who will inherit my Australian Assets?
Under Australian law anyone making a will has “testamentary
freedom” which means that you can choose whoever you want to
inherit your estate and in whatever proportions. 

You just need to set out who you would like to inherit your estate in a valid will. 

Will there be inheritance tax to pay?

This will depend on a number of factors and your personal circumstances. 

As a general rule, if you are “domiciled” in the UK at the date of your death your
estate will be liable to UK inheritance tax (IHT). IHT is charged in the UK at 40% on
the combined value of your worldwide estate in excess of the tax free allowance
(also known as the “nil rate band”) which is currently £325,000. The tax is paid from
the assets in the estate before they are distributed to the beneficiaries. 

The question of whether or not a person is domiciled in a particular country for
inheritance tax purposes is an extremely complex one. You should always obtain
expert legal advice to ensure you understand how this will be dealt with on your
death so that you can obtain the intended results for your beneficiaries. 

Your “worldwide estate” includes the value of your assets in England, Australia and
any assets that you may have in any other country. It may also include any gifts
that you have made.

There may be some exemptions or reliefs available in respect of the amount of IHT
payable depending on who your beneficiaries are and the nature of your assets. For
example married couples and registered civil partners are able to pass assets to
each other during their lifetime or when they die without having to pay IHT. There
is no limit to how much they may pass to each other as long as the person
receiving the assets is domiciled in the UK.



It is also possible for the amount of the nil rate band to be increased. If someone
leaves everything they own to their surviving husband, wife or civil partner it is
exempt from IHT, therefore none of their nil rate band has been used. This unused
nil rate band can be transferred to the surviving spouse. This increases the tax free
threshold available to the estate of the second spouse when they die by the
percentage of the nil rate band that was unused by the first spouse. The estate of
the second spouse could therefore be worth up to £650,000 on current figures (i.e.
2 x £325,000) before they are liable to pay IHT.

If you are not domiciled in the UK, UK inheritance tax will only apply to your assets
that are located in the UK.  If there are no assets in the UK and only Australian laws
apply, there will be no inheritance tax to pay as there is no inheritance tax in Australia. 

Succession tax planning is extremely important if you want to ensure your
beneficiaries get to keep as much of their inheritance as possible. Professional
advice and careful planning can often make a significant difference to the amount
of tax payable.

You should always ensure that you get proper specialist advice in relation to your
individual circumstances. Your lawyer can discuss inheritance tax planning with you
as part of the preparation of your will. 

Administering a Australian estate
Who can administer an Australian estate?
Under English law the personal representative (“executor” if appointed in a
will or “administrator” if appointed by law) is in charge of administering the
estate and is legally entitled to deal with the deceased’s assets. 

The personal representative will be responsible for carrying out the administration of the
estate, collecting in the assets, ensuring payment of any debts, funeral expenses and
tax and distributing the remaining assets to the beneficiaries.

Executors can be appointed under an Australian will. If there is only an English will, a
Grant of Probate (a document issued by the probate courts confirming the validity
of a will and / or confirming the personal representatives) can be re-sealed by the
Australian courts for use in Australia. This confirms the status of the executor
appointed under that will so they may deal with the assets in Australia. 



Do I need to instruct a lawyer in Australia?
It is important for English executors and English solicitors
dealing with an estate involving Australian assets to have
independent legal advice from a lawyer who is has experience
dealing with Australian succession law. 

The lawyer can advise you to ensure that you understand the process and the
legal documents that will be required when dealing with the Australian estate.
This can prove vital in ensuring that the estate is administered properly, as
quickly as possible and in the best interests of the beneficiaries.  

A lawyer in Australia can also be appointed under a Power of Attorney to deal
with the formalities of dealing with the estate and to sign the documentation
required in Australia, which may make matters easier.

What are the steps involved in 
administering an Australian Estate?
If the deceased had an English will but no Australian will, it will usually
be necessary for the validity of the will and the status of the personal
representatives to be confirmed by a Grant of Probate (or a Grant of
Letters of Administration where there is no will) obtained in England. 

If this has been obtained you can arrange for a lawyer in Australia to reseal this
Grant at an Australian Court for use in Australia. This will then allow the personal
representatives to release the assets and distribute these to the beneficiaries. 

If there is no English will, or a Grant of Probate will not be obtained in England,
a Grant of Probate (or a Grant of Letters of Administration) will usually need to
be applied for in Australia. The basic procedures for deceased estates are
generally the same in each state or territory of Australia. When probate has
been obtained, the personal representative can distribute the assets in the
estate between the beneficiaries in accordance with the will.    



How long will it take?
The timescale for winding up an estate depends on the details of
the estate in question and can vary significantly.  

It is not uncommon for it to take 12 months or more to fully administer an
estate, particularly if it is necessary to wait for the Grant of Probate in England
to be obtained before the assets in Australia can be dealt with. 

Finding the right lawyer

When dealing with wills and inheritance in Australia it is essential
to instruct an independent lawyer with good knowledge of both
Australian and English inheritance law. 

This can be invaluable in helping you make the best choices for the
beneficiaries. The time and money spent on prudent estate planning with a
suitably qualified lawyer can save thousands of pounds in the long run and
months of hassle. Your lawyer will be able to provide advice and reassurance
that the legalities have been dealt with on your behalf to put you and your
beneficiaries in the best possible position. 

You should protect yourself by instructing a lawyer as soon as possible
before any formal steps are taken in respect of preparation of a will or the
administration of an estate with assets in Australia. This will allow your
lawyer to advise you properly on all aspects of your situation and to ensure
all the appropriate steps are taken.  

For free help to find an independent lawyer to assist you with wills and
inheritance in Australia...  

visit our website www.worldwidelawyers.co.uk 
call us on +44(0)1244 470339 
or email info@worldwidelawyers.co.uk
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